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This is an action l)r()n<4lit l)y the plaintiff against

tlie defendant, the First National Bank of Butte, for

the sn.ni of ten thousand dollars and interest from
August 21, 1902, at the rate of eight per eent per

annum, and against the defendants Andrew J. Davis

and George W. Andrews for interest on the said sum
at the rate of six per cent per annum from April

U). 1902, and is l)rou!iiit to tliis Court (^u writ of



error from the judgment of the Circuit Court of the

United States for the district of Oregon sustaining

the demurrer of the defendant. First National Bank
of Butte, to the complaint on the ground that the

(^omplaint did not state facts sufficient to constitute

a cause of action as against said defendant. The
statement of the case may therefore be summarized
from the allegations of the plaintiff.

Plaintiff alleges in substance as follows: That
he is a citizen and resident of Oregon, residing in

Jackson County therein, and that the First Na-
tional Bank of Butte is a national banking corpora-

tion of Butte, Montana, and the defendants, An-
drew J. Davis and George W. xindrews, are resi-

dents and citizens of ^Montana, the former tieing th(^

President of the First National Bank of Butte.

That on March 20, 1902, in the District Court of

Silver Bow County, Montana, there was made and

entered a joint judgment in favor of William B.

Hamilton, et al., as plaintiffs, against the plaintiff

herein, John J. Cambers, and the defendants, An-
drew J. Davis and George W. Andrews, defendants

therein, for the sum of $12,500, upon two certain

injunction bonds for the sums of $1,500 and $11,000,

respectively, both of which lionds are mentioned in

exhibit A, which was a contract attached to the com-

plaint herein, and that thereby the liability of the

said defendants, Andrew J. Davis and George W.
Andrews, and each of them, upon said l)onds was
merged into said judgment.

Tliat on April 19, 1902, the plaintiff Imd on de-



posit witli the (Icrciidaiit l)aiik at its plar-o of l)usi-

iioss in Butte, Montana, and llic defendant held in

ti'nst for tile plaintiff, the sum of *10,000, and that

on said day the ])laintiff entered into a written eon-

traet, whieh is made a part of the complaint, with

tlie defendants as parties of the second part, whidi

contract in effect y)rovided that the defendant hank

should hold said deposit pending an appeal of the

said case al)ove mentioned to the Supreme Court of

Montana, and that if the defendants, Andrew J.

DaA'is and George W. Andrews, who had been sure-

ties upon said injunction l)nnds, should be required

to pay such judgment to indemnify them out of

such deposit, but that if said defendants should not

be required to pay said judgment or any part there-

of, then that it should return th.e said sum of money
to the plaintiff; that the said money should not be

drawn out of the bank by any of the said sureties

])ending tlie appeal of the case, but should remain

on deposit in the bank to reimburse the sureties

for any sum which they may be required to

vay as such sureties, and in case of no liability on

their part 1)y reason of said injunction bonds then

to be paid to John J. Cambers, or his order; and the

said Andrew J. Davis and George W. Andrews fur-

ther promised and agreed to pay John J. Cambers
interest on said sum at the rate of six per cent jier

.-lunum so long as the same should remain on deposit

ill tlic said ])ank.

That the a])peal from said judgment mentioned

in the contract was never perfected and the tim(>

witliiii which tlie same can ])e ]ierfected has long



since <:»'ono l)y and no appeal can now l)e taken fvoni

said jndginent.

That Avithin sixty days immediately prior to

Angnst 21, 1902, an execntion upon said judgment

vras duly issued and placed in the hands of the sher-

iff of Silver Bovr County, Montana, with directions

to make the amount thereof as provided by law;

that on August 21, and before the time said execu-

tion under the Montana laws would have expired,

and while the same was in full force and eifect, the

said sheriff returned said execution fully satisfied

to the Clerk of the District Court in which the judg-

ment was rendered; that under the laws of Mon-
tana then in force it was the duty of the Clerk of

the' Court to enter a satisfaction of said judgment
upon the judgment docket of said court, and the

Clerk did thereupon, on August 21, 1902, duly enter

a satisfaction of said judgment on said judgment
docket and satisfied said judgment as to each and
all of the defendants in said case, and said satisfac-

tion when so entered constituted a full and complete

satisfaction in discharge of the judgment, and the

said judgment was at said time fully satisfied and

discharged; that by the laws of Montana then in

force the entry of said satisfaction by the Clerk

fully satisfied said judgment and relieved each of

the parties against wIkuu the said judgment liail

been entered from any liability thereon.

That said satisfaction of judgment has never

1)een vacated, set aside or annulled, and by the laws

then and now in force in Montana the time within

wlii*']] said judgment could liave lieen reinstated or



the satisfa('ti<»n thereof vaeatcd lias loiii;' sinco

,u;:one by.

That the said defomlants heroin have not nor

liad either or any of tlieni paid said jndQ;ment or

any part thereof prior to Angnst 22, 1902, nor have

they ever paid the same or any part thereof, nor

are tliey or either of them liaWe to pay said jndg-

nient or any part thereof, nor ean the same or any

part thei'eof he enforced against eitlier or any of

them.

That the snm of $10,000 above mentioned is still

on deposit with the defendant bank, and it has never

]-epaid the same or any ])art thereof to the plaintiff,

althongh demanded.

To the complaint the defendant l:)ank interposed

a demni'rer npon the gronnd that the complaint did

not state facts snfficient to constitnte a eanse of

action as against it.

The demnrrer was argned and Jndge Wolverton

filed an o])inion in the Conrt below snstaining tlie

demnrrer npon the gronnd stated, and dismissing

tlie complaint with costs to the defendant.

SPECIFICATION OF ERRORS.

The errors relied npon by the plaintiff are:

First: Error of the Conrt in snstaining the de-

nmri'er to the complaint.

Second: Error of the Conrt in dismissing the

complaint herein Avith tli(^ costs to the defendant

bank.



ARGUMENT.
The question then to be decided is whether or

not a cause of action is stated by the plaintiff as

against the bank. The contract and the comphiint

sliowed that Davis and Andrews were liable with

Cambers upon the .judgment against them for $12.-

500 and that their liability upon the injunction

1)onds had become merged in that judgment, and

that the $10,000 deposited in the bank by Cambers
was to indemnify them against this liability, and

that when their liability upon that judgment ceased

the bank agreed to return the $10,000 to Cambers.

It must, therefore, be shown hy the plaintiff that

this liability on the part of Davis and Andrews on

the Hamilton judgment has ceased. The plaintiff

has alleged in his complaint, and for the purposes

of this argument it must be taken as true, that

neither of the defendants herein have ever paid the

judgment, so the bank cannot claim the right to hold

the money on that score. The question then de-

volves upon the point as to whether or not Davis

and Andrews are under any liability upon that

judgment. The complaint alleges the issuance of

an execution, that it was placed in the hands of the

sheriff of Silver Bow County, ^[ontana, and that he

thereafter returned it to the Clerk of the Court

fully satistied, and that under the Montana laws

then in force it was the Clerk's duty to enter a sat-

isfaction of tliis judgment on the judgment docket,

and that the Clerk did so, and that under the ^Ion-

tana laws the entry of that satisfaction fully satis-

fied tlie judgment and relieved each of the parties



against wliom tlie jiulgnient had Ix'cn ontorod from

any lia])ility upon it. This was in August, 1902, and

th(^ coniphiint further shows said satisfaction has

never been vacated, set aside or annulled, and that

under the Montana laws the time within which the

Judgment could have l)een reinstated or the satis-

faction thereof vacated, has long since gone l)y.

The learned judge in the Court l)elow was of the

opinion that the statements of the execution being

returned fully satisfied and of the entry of satisfac-

tion were statements of conclusions of law and not of

]U'obative facts, and that the complaint should go

further and state how the execution was satisfied.

(Record, pp. 38, 41 and 42.)

At the outset let us grant that for a sheriff to en-

dorse upon an execution simply the words "wholly

unsatisfied" and nothing more, or "fullv satisfied"

and nothing more, might be the sheriff's stating a

conclusion of law. But this is not the question be-

fore us—we are not at this time concerned with the

regularity or legality of the sheriff's official acts,

for regularity and legality are presmned, (Murphree

on Sheriffs, sec. 869) and in this case it would be

for the defense to dispute and set aside this pre-

sumption, which, if they chose to do, would appear

i:i the course of subsequent pleadings. The ques-

tion is not "is it a conclusion of law for a sheriff to

return an execution fully satisfied," l)ut rather of

this nature: In pleading an official act, nuist the

j)leader set up tlie act in detail, or is it sufficient to

allege onh' tlie ultimate result.
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Moreover, the averment under discussion must
be segregated and distinguished from a class of alle-

gations that are plainly conclusions on their face.

For instance, it has been held that to aver ''that an

appraisement is valid," or that "an assignment is

void," or that "an act is illegal," is to state merely

a conclusion of law,— and there are numerous de-

cisions of a similar nature. The averment with

which the honored judge found fault was not a

statement of an opinion merely, a conclusion that

the pleader had formed in his own mind as to the

satisfaction of the judgment, but a statement of fact

—a statement that on a certain day the sheriff "re-

turned said execution, fully satisfied, to the clerk of

said district court,"— so satisfied that the said clerk

entered the satisfaction of record, so satisfied that

according to the laws of Montana, and of every

other state, the judgment was fully discharged and

all the parties thereto were relieved of their lial)il-

ity thereon— so satisfied that from that day, August

21, 1902, until February 7, 1905, a period covering

approximately two and one-half years, the plain-

tiffs in execution did not see fit to have the said

entry of satisfaction vacated, annulled or set aside,

all of wliich facts appear in the amended complaint.

8o far as we are able to discover, the exact aver-

ment under dispute has never come before the judi-

cial notice of a court of final resort. Hence, we nuist

seek our argument in parallels:

In pleading deeds, title, possession, etc., allega-

tions of a very general character are universally ad-

mittcMl. For instance, the usual averment of ]iosses-
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sion I'liiis aftoi' this fashion: "Tliat at and dnring

all tlu' times herein mentioned, pUuntift' has been

and is now in possession of tlie said premises."

In deciding the ease of Clarke v. Railway Co.,

28 Minn. 71, Mitchell, J., says: "When a pleader

alleoes title to or ownership of property, or the ex-

ecntion of a deed in proper form, these are not state-

ments of pnre fact. They are all conclnsions from

certain probative or evidential facts not stated.

They are in part conclnsions of law, and in part

statements of fact, or rather the nltimate facts

draAvn from those prol)ative or evidential facts not

stated; yet these forms are nniversally held to l^e

good pleading."

In the case of Hanna v. Barker, 6 Colo. 303, tliere

is an averment in the complaint that "The defend-

ant made and entered into an agreement with the

])laintiff," and connsel moved for non-snit. In com-

menting npon this. Beck, J., (page 312) says:

"Connsel argne that even if it be said this averment

covers a delivery of the agreement, then it is still

insnfficient becanse it is not an allegation of fact

l)nt a conclusion of law, which is not pleadable.

This proposition is too refined. The same objection

wonld apply to an allegation that the agreement

was delivered, becanse delivery may have been

actnal, or it may have been constrnctive merely, and

what amonnts to a delivery is a question of law.

Either averment, however, is that of an nltimate

fact, which though a conclusion of law fi'om the evi-

dence is pleadable."
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In pleading a jndgnient it is sufficient to saA

,

after primary allegations of jurisdiction and the

like, that "such proceedings were thereupon had

that afterwards, by the consideration and judgment
of the court, the plaintiff recovered the sum named."
Xo details of the proceedings need be pleaded— the
rdtimate fact alone is required.

Now if it is sufficient to allege that "at and dur-

ing all times herein mentioned plaintiff has been

and now is in possession of certain premises," and

if it is sufficient to say that ''defendant made and

entered into an agreement with plaintiff'," and if it

is sufficient to allege a judgment by saying that

"such proceedings were thereupon had that plaintiff'

recovered a certain sum," why should it be declared

insufficient to say that the sheriff "returned the

execution fully satisfied"? Under such an allega-

tion the return itself, disclosing what acts were per-

formed by the sheriff' leading up to his act of return-

ing it, could be introduced in evidence to prove the

ultimate fact we have alleged in the complaint.

A return itself is nothing more than evidence of

the facts stated within it, and it is axiomatic tliat

evidence need not l)e pleaded.

Why may we not follow the logic of Beck, J.,

(supra) when he reasons that delivery may have

been actual or constructive, and that to aver tluit

an agreement was delivered is a statement "of an

ultimate fact, which though a conclusion of law

from the evidence, is pleadable," and say that what

iunoiuits to full satisfaction is a question of law.
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tliat llicrc arc a full lialf dozen ways of satisfaction,

and to aver that an execution was returned fully

satisticMJ is a statement of an ultimate fact, which,

thouo'li partakini>" of the nature of a conclusion of

hiw from the evidence, is pleadable.

The lower court in its opinion said: "As I have

seen, the satisfaction of the judgment, if satisfied

at all, must result through a merely ministerial ac^

of the clerk on the satisfaction of the execution;

hut if the execution has not been shown l)y proper

allegations to have been satisfied, then the judgment
could not have been legally satisfied."

"The clerk could enter such satisfaction of the

judgment as the facts of the return and the disposi-

tion of the money made under the execution would

warrant; but without the proper basis for satisfy-

ing the judgment, the clerk could not perform his

ministerial act and enter satisfaction."

"Such being the law, I am of the opinion that it is

a conclusion of law, and not a statenlent of a pro])a-

tive fact, to allege merely that said sheriff 'returned

said execution fully satisfied.'
"

The foregoing excerpts from the court's opinion

would seem to indicate that it is necessary when
alleging a "satisfaction of judgment to show no lia-

])ility," that the return on the execution, which is

the basis upon which the clerk may exercise his

ministerial act, must be set out in full in order to

shmv a good cause of action.

Conceding, for the purpose of argument, that the

allegation "retnrned the execution fullv satisfied"
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is a mere eoiielusion of law, it is the appellant's con-

tention that in that light it shonld be treated as

mere snrplnsa^e. The jndgment having been al-

leged as satisfied, the legal presumption immediate-

ly arises in su])])ort of it that the ministerial officer

did his duty, and if there is a lack of basis for the

exercise of his act that fact is clearly a matter of

defense.

The entry of a satisfaction of judgment on the

record is in the nature of a receipt, and as such is

prinia facie evidence of a good, sufficieot and legal

satisfaction.

In support of the alcove proposition that a satis-

faction of judgment is in the nature of a receipt, see

the following cases and authorities:

Freeman on Judgments, Sec. 478a.

Dane v. Holmes, 41 Mich. 661.

Brown v. South Boston Sav. Bank, 148 ^Fass.

300.

Lewis V. Matlock, ?> Ind. 120.

SteAvart v. Armel, 62 Ind. 593.

Lapping v. Duffy, 65 Ind. 299.

Lash V. Rendell, 72 Ind. 475.

Also see A. E. Enc, Vol. 19, p. 117, and note.

The fact as to whether or not the sheriff's return

on the execution showed such facts as were a proper

premise for the exercise of the clerk's ministerial

act of satisfar^tion is no more required to be stated
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in the coinplaiiit than are the iiu'ts tciKliiif? to ostab-

lisli the truth or falsity of tho return as set out by

the sheriff. Tf the return is attacked the presump-

tion is that it is true. "In such proceedings the re-

turn, liowever, is prima facie evidence of its own
Iruthfuhiess."

Fi'eeman on Executions, Sec. 367.

The leaal |)resunipti()n as to the truth and legality

of the acts are as strong in the one case as the other.

If the sheriff in executing the writ makes a false

return thereon the clerk has no alternative, but

nmst enter up the satisfaction or not, as the writ

on its face directs. "Hence, if a writ be returned

'satisfied,' the clerk has no authority to issue an

alias on the ground that the return of satisfaction

was made hy mistake."^

Freeman on Executions, Sec. 364.

The legal ])resumption is that it is true and

the burden of proving it otherwise is upon the

assailant. Likewise if a clerk enters a satisfaction

of record fraudulently, wrongfully, by mistake or

without the proper premise for the exercise of tliat

])articular ministerial act, the presumption is in

favor of the regularity and validity of his official or

ministerial act. "It is a presumption of law that

e\'ery one has conformed to the law, and the burden

of proof is on him who alleges the contrary. Tliis-

])resumption operates in favor of the regularity and

validity of official acts,"

19 A. c«c E. Ency. Law, p. 43.
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Whore an officer makes a false return, it must,

as between the parties to the suit, as lon^- as it re-

mains imvacated, be reo-arded as true.

Freeman on Exeeutions, See. 36-1.

If we should ask why is it that judgments need

not be set out in detail, one answer might be this:

A eause onee decided is res adjudicata between the

parties thereto—they or their privies are bound by

the decision until reversed hy proper x^roceedings,

and the presumption that all courts act regularly

and legally renders a general allegation of the judg-

m.ent all that is necessary.

A sheriff's return on an execution is also in the

nature of res adiudicata— it is conclusive between

the parties and those in privity with them; it cannot

lie set aside except for fraud, illegality or irregu-

larity. The specific return in question, though two

and one-half years had elapsed between its record-

ing and the inception of this action, has never been

legally set aside, as the amended complaint sets out.

In the case of McGregor v. Wells, Fargo & Co.,

1 ]\Iontana llo, the Supreme Court of that state

held that the court had no ])ower to quash or annul,

on motion, a return on evidence aliunde of irregu-

larity, falsehood or illegality in the conduct of the

sheriff. The remedy of the party aggrieved is an

action against the sheriff. The plaintiffs in execu-

tion are bound l)y it conclusively. And since this is

the fact, and since it is a legal conclusion that all

official acts are regular, why should the plaintiff in

this cause be required to set up more than the fact
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that a I'ctiii'ii showing full satisfaction was made?
To plead more would be to |)lead the evidenee— to

require more, in this and ])arallel eases, would tend

to make all phn\dins>s pi'olix and wearisome.

Tn Grinde v. Railway Co., 42 la. 377, a further

lii>ht is shed on the eontrovers_y by Rothroek, J.:

"It is not allowable to plead mere abstract eonclu-

sions of law, having no element of fact: they form

no part of the allegation constituting a cause of

action; l)ut if they contain the elements also of a

fact, construing the language in its ordinary mean-
ing, then force and etfect must l)e given to them as

allegations of fact, as when necessaries are fur-

nislied to an infant, or when a deed or mortgage is

alleged as having been made, or the ownership of

property is asserted; the general allegation is suffi-

cient, being the ultimate fact to be established l)y

the evidence."

This narrows the (piestion still further: Does

the allegation that the sheriff returned the execu-

tion fully satisfied, when construed in the ordinary

meaning of language, contain sufficient elements of

a fact to justify this honorable Court in holding the

complaint sufficient? To say that the sheriff re-

turned the execution can l)e held nothing less than

a fact; to say that he returned it fully satisfied, is

describing generally the manner in which the exe-

cution was made, the specific manner of execution

to be established by a submission of the return in

evidence, ])rovided the defense made issue on that

])oint. True, the allegation is general in form; but

tlie ultimate fact is there, and in tlie light of reason
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and the citations above we ])elieve the statement is

suffieient— it is l)ase(l on evidenee to he deehared on

trial if necessary.

It appears to connsel for the plaintiff that plead-

ine; a sheriff's retnrn of an execution fully satisfied,

without statino; that he sold some property or col-

lected the money with which to satisfy it, can be no

more a statement of a conclusion of law than plead-

ing' as a basis of complaint the execution and deliv-

ery of a promissory note, without stating that the

plaintiff actually loaned the money for which the

note was given. The note itself is only evidence of

the transaction between the parties, but it is a suffi-

cient fact upon which to base a complaint to recover

the 'money for which it is given. Should the plain-

tiff' be required, in pleading a return of a sheriff' to

the effVct that the judgment is fully satisfied, to

state .iust what action the sheriff' took to collect the

money, he should also be required, in pleading that

a judgment was made and entered in a certain court

on a certain day, to state the facts of the litigation

leading up to that judgment. It appears to counsel

that the return of the sheriff is an ultimate fact to

be pleaded, and the manner in which the satisfac-

tion of the judgment was brought about is only an

incident in the proceedings, and evidence of the ulti-

m.ate fact that the judgment was satisfied. A judg-

ment may ])e satisfied in numerous ways aside from
payment in cash or satisfied from levy and sale of

property. If the plaintiffs in the Montana case had

agreed with Davis and Andrews to release them in

consideration of procuring their assistance in mak-
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ina,' this jiul^'iiioiit out of Cambers' property in Ore-

,i>-oii, this fart would release Tambers. If in pursn-

aiiee of that agreement, and nnder the direction of

llie plaintiffs' attorneys and tlie attorneys for Davis

and Andrews, tlie sheriff returned the judgment as

fully satistied, the judgment would be as effectually

extinguished as if the money had l)een paid. The
plaiutiff goes further in this ease and pleads the

entry of satisfaction upon the record, and until that

satisfaction is vacated or annulled and the judgment
reinstated of record no execution could be issued

tliereon as against Davis and Andrews.

In 17 Am. & Eng. Ency. of Law (2 ed.), p. 865,

it is stated that the legal effect of the entry of satis-

faction of a judgment is the extinguishment of the

judgment de])t. This being so, then the judgment
against Cambers and Davis and Andrews is extin-

guished and the two last named are under no liabil-

ity thereon, and under the contract with the bank
the money deposited with it by Cambers should be

returned to him. The clerk of the court, under the

decisions cited in the work above mentioned, has no
authority to vacate this entry of satisfaction. The
comjjlaint shows that according to the Montana laws

the time for vacating or anmdling it or reinstating

the judgment has long since gone by, and the judg-

ment must remain of record as a satisfied one. In

any CA'cnt, no judgment can be reinstated, even if

the time for reinstatement were not restricted, with-

out notice to all the judgment debtors whose rights

would l)e affected l)y this reinstatement.

19 Encv. PI. & Pr. 14;'>, and cases cited.
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If the (loniinTcr in this r-ase is sustained it would

be within the power of the bank to hold the if10.000

belong'in.G: to Cambers for all time to eome, neither

j^ayina; it to Davis or Andrews or Cambers or to the

judgment creditor in the ^lontana litigation. Sup-

posing the judgment to have been satisfied by agree-

ment between the parties, or any other way than by
levy and sale of property or by actual payment in

cash, and such satisfaction entered of record, coun-

sel's argument would then be that this $10,000 must
remain where it now is in the bank, because the

plaintiff does not allege what action was taken by

the sheriff leading \\y> to the making of his return:

and in such a case what specific acts could he enu-

merate in his return? Going further, supposing a

judgment had been satisfied after the manner above

set forth and no execution had been issued or re-

turned, and l^y a direction of the plaintiff in that

judgment the clerk entered u.p a satisfaction in ac-

cordance with that agreement, would not that entry

of satisfaction be a fact to be pleaded, the legal ef-

fect of which is the extinguislunent of the judgment
debt? And when it is shown in addition to this that

many years have elapsed since the record of satisfac-

tion and that it cannot now be assailed. wIk^ can say

that any of tlie judgment debtors are now lialde

thereon ?

We respectfully subn^it that the decision of the

lower Couit should be reversed and the case brought

on regularly for trial upon its merits.

A. E. REAMES,
FRANK F. FREEMAN,

Attornevs for Plaintiff in Error.


